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Syllabus.

to him in of the same ; which, afterpossessionputsituated,)
thereon, theheard Court refused to and allow.grantargument

the of is therefusal to award errorThe writ possession,
for a reversal.relied upon

& theGillespie,Messrs. J. D. for appellant.

T. C. theMr. G. for appellee.Davis,

JusticeMr. Lawrence of the Court:delivered the opinion

this record was decided at theThe bypresentedquestion
44 50. "We therein Mills v. Ill.Graves,term, 1867,April

plaintiff in an action ofthea by eject­held that conveyance
defeat his ofnotsuit, right recovery,the wouldment, pending

the benefit of hisenure to grantee.wouldwhich
for thehave rendered ashould judgmentcircuit courtThe

the hisand that have writthe plaintiffofrecovery possession,
habere possessionem.of facias

remanded.theis reversed and causeThe judgment
reversed.Judgment

George etThomas al.

v.

et al.H. CaldwellWilliam

Although the name of asigning the same. party1. Contracts—necessity of
beingas one of the con-in of a writtenthe. body contract,be mentionedmay

be boundsign the instrument he will nocif he does nottracting parties, yet
thereby.

chancery—where aa at Wherethere is law. party2. inJurisdiction remedy
that otherthe mere fact thea has a at law thereon, party,to contract remedy

him see or to haverefuses to towho has of the it,instrument, permitpossession
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a of forwill former to resort to court chancerya not authorize thethereof,copy
for dis-recovering being nothe mere of the thereupon contract, prayerpurpose

as to the contents of the instrument.covery

out ofseeking a which is so3. Should the to recover contract,uponparty
of ofhis and seek his bill a the contents thediscoverypossession control, by

jurisdictionas in woulda different to arise.question equityinstrument,

Assumpsit—common4. Where hascounts. a contract been andperformed,
nothing remains itto be done under but to the due its theterms,money bypay

owingto it iswhom sue in and recover under theparty may assumpsit, appro-
common and is not onto declare the writtenpriate counts, required specially

instrument.

Appeal from the Circuit Court of ;Mason thecounty Hon.
Charles Turner, Judge, presiding.

The thestates case.opinion

Lyman Lacey, for theMr. appellants.

Mr. J. B. Wright, for the appellees.

Mr. Justice Walker delivered the of the Court:opinion

This was a suit in by inchancery, brought theappellees,
CircuitMason Court, against The billappellants. thatalleges

contracted with for theappellants appellees of abuilding
church in Mason Illinois.county, The was to be abuilding

andframe, to be finished some intime to1867; beAugust,
30x40 infeet andsize, the to be 14 infeetstudding length.

were to furnish theAppellees materials at inHavana, that
toand the labor andcounty, perform finish the com-building

butplete, were to haulappellants the material to the site of
the church, and were to pay appellees $1,611—one-half to be

three weekswithin from the timepaid the contract was made,
and the onremainder the of thecompletion work.

thatAppellees they the workallege performed toaccording
the andagreement, thecompleted about the 1stbuilding day
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and and entered1867, it,of acceptedSeptember, appellants
and it theinto and used for forpossession occupied purposes

1867,it was about the 10th ofbuilt,which until September,
it was fire. admitwhen accidentally destroyed by Appellees

contract,of the whichallegethe thatThey$811.payment
in is not in their but is in the handswas possession,writing,

them,of and that á was refusedcopyappellants, although
before suit was that becausedemanded Theybrought. allege

contract,do not have a of the and refusethey copy appellants
it, have at law,to furnish no and itsremedythey pray pro-

that theand on a final court will ascertainduction, hearing
them decree its foramount due and and otherthe payment,

relief.and further
answer,a in heseparateShort filed which deniedAppellant

he into this or other contractthat entered withany appellees.
answered,also theThe other appellants denying allegations

out the contract thatof the and was made.bill, setting They
the orthat that it was evertheydeny accepted building,

under the contract.finished or delivered insist that theThey
the was on until it wasrisk of building appellees completed

to the that the churchand according agreement;accepted
and the subscribers would notbuiltwas by subscription, pay,

as the churchto,could not be had not beenand compelled
accepted.and insist that the court could notTheycompleted

case,the astake of their wasremedyequitable jurisdiction
onfiled,at law. were and acomplete Replications hearing

and thebill, court belowanswers,on replications proofs,
to thedecreed the relief reverse decree,sought. Appellants,

the record to this court and various errors.bring assign
thean examination of entered into theBy agreement by

is set out in the we see that didevidence,which Shortparties,
in the ofnot it. is his nametrue,It appears bodysign

thehim a tothe but that could not makeinstrument, party
it asThat be his onecontract. could done byonly executing

a to theof the Rot party agree-contracting parties. being
theit was error to render a decree him forment, against
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undernot shown to be liableof He wasthepayment money.
reliedit thatthe alone appelleesand it was uponagreement,

dis-therefore, haveshould,for belowa The courtrecovery.
as to him.missed the bill

a court ofwhetheris,The equitynext question presented,
be toor must the lefthas of the case, pur-partiesjurisdiction

the ifbill thatsue is conceded bytheir ? Itlegal remedy
thethe control ofhad been in or hadappellees possession,

to suewould have beenarticle of they requiredagreement,
theis,And such undoubtedly,it in a court of law.upon

to hadthe defendants the billone ofBut becausepractice.
or toand to to see it,the refusedcontract permit appellees

fact that renders theis as a rulehave a urged inopera-copy,
tive, a court of to assume and exerciseand authorizes equity

the case.injurisdiction
has is theheld,court and such estab­This wellrepeatedly
the that there islaw,lished rule of common where a written

it so farand has been thatagreement, performed nothing
doneto be under but to the due underremains it moneypay
thethe to whom it was sue inowing mayagreement, party

and recover under the common counts,appropriateassumpsit,
theto declare on written instru­and is not speciallyrequired

4 98;Gilm. Holmes v.Sherwood, Stummel,ment. Throop v.
28Walker Ill. These; Brown,24 Ill. v. cases fully370 378.

the authorize torule, and have sued onappellantsrecognize
ifcounts in thethe common thatassumpsit, allegation they

ofhad the contract,their andperformed partfully nothing
for to the wasmoney,remained but true. Thispayappellants

aand it be foraver, would a toquestionthey jury say
had thewhether and thethey fully performed agreement
hadchurch We are atbybeenbuilding accepted appellants.

a understand a court inloss to of such anlaw,why action,
as full andcould not afford relief as could a court ofcomplete

such instituted,Had a suit been and failedequity. appellants
to or the terms of the to thefix valueproduce prove agreement,
of and materials,the labor would have recovered whatthey
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them to have been worth; and theappellants proved upon
of the the thewhether build-agreement,production question

had andbeen would have beening completed accepted
and and thedetermined, measure ofpresented damages

ascertained.thereby
Had this bill for answer underprayed asdiscovery, by oath,

to the contents of the a differentagreement, question might
been the of thehave but oath defendantspresented; is

and left thewaived, the are topartiesexpressly prove agree-
as law. There are where ament at cases, isdiscovery

that a court of obtainedhavingnecessary, equity jurisdiction
for that the will be retained andcasepurpose, complete justice
done, but this is as such a case.not, presented,

Hor do we see that the mere that didallegation appellees
Short had thenot know whether contract, conferredsigned

If not remembered, they could have learnedjurisdiction.
the thefact him or custodian of theby calling upon agreement,
or at least from some one of notdoappellants. They allege
that had made the effort to theleast, ascertain fact.they any,

onCourts of will takenot,equity slight jurisdiction,grounds,
theand of their constitutional to havedeprive parties right

the facts of their case aand determined bypassed upon jury.
And' the whether there anwasquestion acceptance being

not free from doubt under the inand evidence thisdisputed,
record, is that it should thus deter-it beeminently proper
mined.

The of the below must be reversed anddecree court the
remanded.cause

Decree reversed.


